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THE POWER OF THE HUSBAND OVER THE CHOSES 
IN ACTION OF THE WIFE. 

SECOND ARTICLE. 

The husband has, it is universally conceded, a more or less limited 
power of releasing choses in action which belong to his wife ; but 
the true limitations of this power and the effect of its exercise upon 
the title are somewhat less clear. 

Thus much, however, we understand to be settled law. He cad 
utterly extinguish, by a release, whatever interests of his wife are 
in presenti, so that he has an immediate right of action — no dis- 
tinction being apparently taken between cases where the action must 
and where it need not be joint. It is equally certain, on the other 
hand, that the husband " cannot release a right or duty which by no 
possibility can accrue during coverture," 1 — as a promise to pay a 
married woman an annuity, in the event of her surviving her 
husband. 

Till very recently this latter was acknowledged to be the only 
limitation on the husband's power. Though there are few express 
decisions to the point, the concurrent authority and the general 

' Per Lord Holt, 1 Salk. 327. 
Vol. IX.— 25. 
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tone of the law are very clear. Dicta by the highest authority, 
direct and indirect, admissions by counsel arguendo, the old Digests, 
Sheppard's Touchstone, and the text-writers, without exception, were 
all one way : all held the law to be without question, that the hus- 
band might " release so as to discharge any right or duty which by 
possibility might happen to accrue during the coverture." ' The 
cases which decide that what by no possibility can accrue during 
the coverture cannot be released, by putting their decision on this 
specific ground, imply the same conclusion. 2 

Much effort has been made to get away from the effect of Lord 
Holt's remark, quoted above. It is of importance, as showing that 
great judge's view of the law. It is true that as to the main point 
of the case he was overruled; but the judges who overruled him 
admitted the correctness of his dictum, and it has been indorsed as 
applying to chattels real, in a very recent case. 3 

Mr. Jacob has, however, in a note of much ability, originally 
appended to his edition of Roper, 4 sought to maintain that the wife's 
choses in action, which are presently recoverable, alone can be dis- 
charged by the husband's release. This position is more or less 
adopted in late text-books, and has received some countenance in 
the remarks of the Master of the Rolls, in Rogers vs. Acoster. 6 It 
becomes, therefore, proper to examine briefly the main points of the 
argument, and to inquire what reasons, if any, exist for this further 
restriction of the husband's power. 

Mr. Jacob sums up his argument thus : " If, then, the effect of the 
husband's release results from his interest, its effect ought on prin- 
ciple to be co-extensive with that interest. When the nature of the 
future right is such that he has no interest, his release is inopera- 
tive ; and when, as in the case of a future covenant or promise, he 
has only a limited interest, it would follow that his release ought to 
operate, only so far as his interest extends." 

1 2Rolle Abr. 410; Rogers vs. Aooster, 11 E. L. & Eq. 300, quoted by counsel ; 
2 Kent, 135 ; Krumbaer vs. Burt, 2 Wash. C. C. 409. 

2 Belcher vs. Hudson, Cro. Jac. 222. 

8 12 E. L. & Eq. 268 Duberly vs. Day ; Butler's note, 304 Co. Litt. 351 b. 
4 Roper App. 3 ; Bright Husb. & W. App. 2. 5 12 E. L. & Eq. 300. 



THE CHOSES IN ACTION OF THE WIFE. 387 

What strikes one at once in this passage is the assumption that 
the husband has an interest in his wife's choses in action — a doctrine 
■which has been examined and found incorrect. But, admitting that 
the husband has an interest, it is difficult to see one's way clearly to 
Mr. Jacob's conclusion. He surely cannot mean to claim, what is 
to a degree implied in the above observations, but what has no 
shadow of support for it, that the accruing of a right of action makes 
the husband's interest absolute. If so, what need of a release to bar 
the wife's title ? The property would, of course, go to his executors, 
like property in possession. If, then, it is a limited and contingent 
interest that is in the husband and releasable by him, it must be 
made vested and absolute, by some act within his marital power to 
perform, before his release can operate to extinguish his wife's claim. 
Now, this power does include a power of releasing or it does not. 
If it does not, in no case, not even where the right of action is 
immediate — where, as is admitted, it bars the wife's title — would it 
have any greater effect than to bind the releasor, by way of estoppel, 
not to bring an action for its recovery, without affecting in the least 
the wife's rights, if she survived. If, on the other hand, the marital 
right does include a power of releasing, Mr. Jacob's argument falls 
to the ground. He gives no reason and there is none, prima facia, 
why it should be subject to any restrictions, other than those which 
are inherent in the nature of a release. But " a man has a present 
right, which he may release, though it cannot take effect but in 
futuro." ' 

If, again, the husband be more correctly regarded as the possessor 
of a naked power, it is still plainer that his release, if it were in his 
own right, could never have the effect to discharge an obligation in 
his wife's right. For, if a naked power were releasable, the releasor 
and those claiming under him alone would be bound — not the wife, 
whose right is not derived through her husband, but exists by force 
of her original title. 

Thus the husband's universally-acknowledged power of releasing 
those interests of his wife-, respecting which he has an immediate 
right of action, is explicable only on the supposition that the right 

1 Co. Litt. 265 a. 



388 THE POWER OF THE HUSBAND OVER 

which the wife had, when sole, to extinguish her own claims has 
heen, in a measure at least, transferred to her husband, so that his 
release becomes effectual, because he is her representative. 

Mr. Jacob has failed to cite any cases in support of his position, 
His main reliance appears to be placed on the difficulty of " finding 
any principle for the proposition that a legal right, which cannot 
accrue during coverture, is not releasable by the husband, unless it 
be that in this case the interest and the right of action cannot vest 
in him." But if our statement of principles and reasoning from 
them have been correct, this principle affords no solution of the 
problem whatever, but, on the other hand, fails to explain the con- 
ceded power of the husband, so that we are forced to adopt a prin- 
ciple, with which Lord Holt's remark, supported, as it is, by the 
tenor of all the authorities, may well consist. 

But why, it may be asked, if the husband has an independent 
power of releasing, as the wife's representative, is it restricted at 
all ? Why should it not extend to those choses in action which 
cannot possibly vest in possession during the coverture ? 

This is certainly the most rational and intelligible limitation, if 
there is to be any, and stands on the clearest principles. It does 
not rest " on the ground that such property is a mere possibility in 
the wife, a doctrine now exploded ; but on the specific ground that 
it is a possibility of such a nature, that it cannot vest in the hus- 
band during coverture." l It was intended at its creation to be, and 
capable, in the natural course of things, of being, productive of no 
benefit to him ; and it may well be held fraudulent in him to dis- 
appoint this intention and subvert an obligation of such a character, 
On a similar principle, the majority of the Court, in Gage vs. Acton, 2 
came to the conclusion that the marriage of the parties suspends but 
does not extinguish a bond payable after discoverture, contrary to the 
general rule, where the obligor and obligee intermarry. Why should 
the husband have a larger power than the law allows itself? 

This precise limitation has always existed upon the husband's 
power to assign chattels real. And, indeed, the same judge who 
threw out doubts as to Lord Holt's dictum, in Rogers vs. Aeoster, 3 

1 Duberly vs. Day, 12 E. L. & Eq. 268. 2 1 Salk. 327. 3 12 E. h. & Eq. 300. 
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upon mature consideration in the later case of Duherly vs. Day, 1 
adopts it as embodying a sound principle, and applies it to chattels 
real, in all its length and breadth. 

What seems to us an analogous rule prevails in equity. Where 
a woman stipulates that her property, in the event of her surviving 
her husband, shall become her own, reserving no power of disposi- 
tion over it, her husband cannot touch it during her life-time. 

The proposition of Lord Holt, which called for the above obser- 
vations, we regard as well-settled law, never questioned in this 
country, and with no distinct authority against it in England. 

The decision in Rogers vs. Acoster, overruling Hove vs. Becher, 2 
does not touch the question in hand. In both cases the legal obli- 
gation still remained ; but the husband professed to release a bond, 
given to a third person, under which his wife took a benefit. His 
act was of no effect in itself; and he asked the aid of equity to give 
it operation — which, for aught that appears, it might clearly refuse. 
But equitable considerations do not apply to a common release ; it is 
a purely legal instrument, having a certain legal operation. Thereby, 
we must conclude, the husband may change the property in any 
chose inaction, which may possibly become due during the coverture. 

The much-vexed and most-important question, within the whole 
range of the inquiry into the extent of the husband's power, it re- 
mains to consider : What is the effect of an equitable assignment by 
a husband upon his wife's title to her choses in action ? To examine 
all the authorities and weigh all the arguments that have been 
adduced in reply would require a whole dissertation. But it is 
impossible to pass by two leading cases holding opposite doctrines 
on this point, the one of which has settled the English law ; the other, 
probably, the American. We refer to Purdew vs. Jackson,* decided 
at the Rolls by Sir Thomas Plumer in 1823, and Siter's case, 1 
decided about ten years afterwards by Chief Justice Gibson, of 
Pennsylvania. 

It was held in Purdew vs. Jackson, that a bona fide sale of the 
wife's reversionary choses in action, whether vested or contingent, 
will not bar her right of survivorship. The argument comprised in 

' 12 E. L. & Eq. 268. * 12 Sim. 465. 3 1 Russ. 1. MRawle, 468. 
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the painfully-elaborate opinion of the Court lies in a nut-shell. It 
may be stated as follows : The husband's power to make his wife's 
chattels personal lying in action, his own, is a single power, exer- 
cisable in a single way, viz : by reducing them into possession. 
Assignment is not reduction into possession, nor can it transfer a 
power, differing in nature from that which the assignor possesses. 
Therefore, the husband's assignment of such property does not divest 
his wife's title. A simple and conclusive argument, if only the 
premises are granted ! And it applies further than Sir Thomas 
Flumer applied it. It applies to all choses in action, present as well 
as reversionary. 

Lord Lyndhurst, however, in Hoover vs. Morten, 1 took a distinc- 
tion, which had been hinted at by the Master of the Rolls in Purdew 
vs. Jackson. His view was that an equitable assignment of those 
choses in action of the wife, which were presently recoverable or 
became so during the coverture, would transfer the property in them 
to the assignee, because " equity considers the assignment by the 
husband as amounting to an agreement that he will reduce the 
property into possession ; it likewise considers what a party agrees 
to do, as actually done." 

But what elements of an agreement does the transaction contain ? 
It is not an agreement to assign but an actual assignment, perfected 
inequity, by which the assignee takes certain rights. He has 
nothing more to do with his assignor ; nothing further to claim from 
him. It may be necessary to use his name in a suit against the 
debtor, at law; but this is a necessity growing out of technical 
rules, and a right given him by the contract. Though he sues in 
another's name, he sues in his own right; and may file a bill in equity 
in his own name also. How then can the husband's assignment be 
considered equivalent to an agreement that he will reduce the pro- 
perty into possession, when, by the act of assignment, he loses the 
power to reduce, and transfers it to the assignee ? 

Supposing the husband were to make an agreement of this de- 
scription, what equity would there be to consider it perfected, and 
specifically enforce it against one not a party to the contract? In 

' 3 Russ. 65. 
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contemplation of equity, it is true, " what ought to be done is con- 
sidered as done." But this question recurs, Ought this to be done? 
Every obligation resting on the husband may be performed, without 
touching the wife's rights. Carry his assignment into effect, give 
it all the operation of which it is susceptible, and her title ought 
still to remain, according to the argument in Purdew vs. Jackson, 
unimpaired, unless, by the performance of a further act, the pro- 
perty has become property in possession. 

But, to drop this vague and figurative way of talking, and to look 
at the transaction from a common-sense point of view, what vests 
the property in the assignee in the case put by Lord Lyndhurst ? 
The assignment, of itself, has no effect : else it would operate, in a 
like manner, with respect to reversionary interests. Does the exist- 
ence of an immediate right of action divest the wife's title ? In 
the husband's hands, it would produce no such result ; why should 
it in the assignee's, who '.'takes no power, differing in its nature, 
from that which his assignor possesses? If the assignee fails to 
obtain possession in the husband's life-time, it must be for one of two 
reasons : either from the necessity of the case, or in consequence of his 
own laches. If for the latter reason, it is too plain to need a word of 
argument that, of two innocent parties, the one who was negligent 
ought to suffer. If for the former, as if the husband were to die 
the day after the right of action accrued, on what ground is equity 
to decree a specific performance against the wife ? The " necessary 
and indespensable preliminary" to the displacement of the wife's 
title, reduction into possession, has not and could not have taken 
place during the coverture. The single power which the husband 
possesses was not and could not have been executed in the manner 
required by law. After his death, it cannot be executed by those 
who claim under him : and the wife is bound by none of his obliga-. 
tions. If reduction into possession is the condition precedent to the 
husband's acquisition of any right of property in his wife's chose in 
action, nothing else but reduction into possession will do ; and things 
essentially different cannot be made tantamount to it, by calling 
them by the same name, with the prefix " quasi," or " constructive," 
as was strongly urged by Sir Thomas Plumer. The Lord Chancellor's 



392 THE POWER OF THE HUSBAND OVER 

distinction is, however, nothing more or less than a constructive 
reduction into possession in name and effect, and would have deserved 
much shorter consideration, had it been sanctioned by a name of less 
weight in the law than Lord Lyndhurst's. 

This distinction has been acted upon in one case in this country, 1 
but was treated with little ceremony in a very recent case, 2 by a 
dissenting judge, who adopted Sir Thomas Plumer's general view. 
In England, it has been set aside by two vice chancellors, whose 
decision on the point has not been overruled. 3 Sir Thomas Plumer's 
argument is, therefore, left to apply in full force to all choses in 
action of every description, and after having been supported by so 
many cases for upwards of thirty years, against a strong opposition, 
cannot, now, it is presumed, be shaken in England. 

Why the courts were at first reluctant to apply the doctrine of 
JPurdew vs. Jackson to choses in action, not of a reversionary 
nature, may be gathered from a remark of the Master of the Rolls 
himself, in a previous case of this character. "If it were now a new 
point, it might be difficult to understand how the assignee could be 
in a better situation than the husband himself. But it is too late 
to consider this; for it is decided that an assignment for a valuable 
consideration, being a disposition of the property, is sufficient to bar 
the right of the wife surviving." 4 In saying this, the Court expressed 
the opinion of the profession, based upon the general result of the 
authorities. Upon further consideration, however, it was discovered 
that most of the decisions were with regard to choses presently 
recoverable, and the dicta scattered through the reports might be 
interpreted in the same way. To be sure, the distinction had in 
no case been taken, and whatever was said was apparently predicated 
of the husband's absolute power to transfer his wife's title — indeed, 
Lord Hardwicke, in Bates vs. Dandy, 6 says expressely that the hus- 
band may put his assignee in a better situation than he is in himself — 
but here was a possible distinction and a means of avoiding the effect 

1 Browning vs. Headley, 3 Rob. (Va.) 340. 2 Tuttle vs. Fowler, 22 Conn. 63. 

3 Ellison vs. Elwyn, 13 Sim. 309 ; Levassur vs. Scratton, 14 Sim. 116 ; Ash by vs. 
Ashby, 1 Coll. 553. 

* Johnson vs. Johnson, 1 Jac. & Walk. 476. 6 3 Russ. 72 n. 
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of the cases. And thus, gradually, they have been overruled ; but 
we must think, with Sir Edward Sugden, 1 that Sir Thomas Plumer 
overturned the law on this point in Purdew vs. Jaekson. 

Throughout the whole opinion, in this latter case, the Master of 
the Rolls professes to act in analogy to the law. But is it true that 
the law recognizes a single arbitrary mode in which the husband can 
exert his power ? Is it true that he cannot make his wife's chose in 
action available to him, except by receiving the money upon it ? 
For, " reduction into possession is a legal phrase, derived from the 
language and doctrines of the common law ;" and, if it means any- 
thing, as cannot be too carefully kept in mind, means the actual 
receipt of the money. 

We have seen that there are several methods apparently discon- 
nected with the power to reduce into possession, by which the husband 
may displace his wife's title — recovery in a suit, novation of the debt, 
a valid legal assignment, and a release ; by every method, in short, 
effectual at law to change the property in a chose in action. All 
may operate upon choses presently recoverable ; and hence, 2 in ad- 
dition to the reason given above, it was found necessary to confine 
the new doctrine at first to choses of a reversionary nature. It was 
in defence of the doctrine, thus limited, that Mr. Jacob advanced 
the proposition which has been examined, touching releases. But 
Sir Thomas Plumer's principle is now carried to its legitimate extent, 
and must be held to cover all choses in action, or none. 

Sir Edward Sugden, arguing in Purdew vs. Jaekson, that an 
equitable assignment will bar the wife's title, lays great stress on 
the operation of a release ; and with much reason, for in the old 
cases they are frequently spoken of together. The Court, however, 
Bay that there is no analogy between the operation of an assignment 
in equity and a release in law. " The question is, not whether you 
can annihilate, and how — but whether you can by assignment pre- 
serve and transfer. If the chose in action is to remain, (and remain- 
ing, it must remain a chose in action,) the question is, To whom, by 
the law of England, does it remain. If it is released and gone, that 
question cannot arise." 3 

» Bos vs. Box, 6 Ir. Eq. 174. B 1 Russ 60. s 1 Kuss. 50. 
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Now, while it is true that a release is not an assignment, and has 
no precise similarity to it, it is equally true that it is not a reduction 
into possession and has no similarity to that. Then the husband 
has a power other than that of reducing into possession ; then the 
whole argument, founded on the position that he has that single 
power, falls to the ground. If he has a right to displace his wife's 
title by a release, why not by an assignment ? It is true that in 
the one case he extinguishes, and in the other transfers the pro- 
perty ; but, in both cases, he treats it as his own and makes it availa- 
ble to his own use. 

The power which the husband possesses of displacing his wife's 
title, by means of recovery in an action, or by taking a security of 
a higher nature from the debtor, even more fully disproves the 
premises on which Sir Thomas Plumper's argument is founded. They 
show that " reduction into possession is (not) a necessary and indis- 
pensable preliminary to the husband's having any right of property." 

Large use is made of one argument of a more limited character, 
professedly founded on legal analogies, but which seems to us to be 
of no weight whatsoever. It is, that the law does not allow a husband 
to assign his wife's choses in action, and therefore equity should not. 
But why not ? Because, as a general rule, it permits a chose in action 
to be assigned by no one ; and whatever exceptions have been made 
to this rule have extended to the husband. If, so surely as property 
becomes assignable at law, its assignment has the effect of divesting 
the wife's title, it is a prima facie presumption that this is owing not 
to the peculiar nature of the property in question, but to its assign- 
ability. So that whatever argument is to be drawn from the law on 
this point make against Sir Thomas Plumer. 

A brief consideration of the real distinction between the rules of 
law and equity on the subject in hand will enable us mqre clearly 
to discern the exact force and precise bearing of arguments drawn 
from the one, upon questions arising under the other. 

The common law, growing up in a period when there was danger 
of maintenance, — that is, of interference on the part of feudal lords 
with the peaceful administration of justice, — would not suffer a chose 
in action — in strictness, merely a right of litigation — to be assigned. 
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The rule was once absolute ; the exceptions at present allowed are 
all of modern date and relate to specie3 of property of recent 
origin. Equity, the fruit of a more civilized state of society, adopted 
the spirit of this rule, but not its letter. It has always forbidden 
the assignment of a mere litigious right, as, for instance, the right of 
action for a personal wrong ; " for the transaction would be directly 
adverse to the policy of the law, which prohibits the encouragement 
of litigation by the introduction of strangers to enforce rights which 
the owners are not disposed to maintain. But if it be in substance 
a right of property, it is treated in equity as of that character, and 
may be transferred by an assignment or 1 agreement to assign, per- 
fected by notice to the party liable." ' Any form of transfer will be 
effectual to pass the equitable ownership, provided that it amounts 
to an appropriation to the assignee ; for this, inasmuch as the fund 
is not assignable at law nor capable of manual possession, is all 
that the case admits, and is going as far towards equitable possession 
as it is possible to go. 3 

Since, however, it would be unjust to allow a stranger to take 
greater rights than the original owner possessed, the adverse party 
is entitled to make all defences against him, which he could have 
made against his assignor. This is effectual, whether he brings his 
action in a court of law or of equity, in a mode peculiar to each 
system of jurisprudence. In law, the suit must be brought in the 
assignor's name ; in equity, he must be made a party to the suit. 3 
Both courts thus acknowledge that the equitable has been severed 
from the legal title by assignment; otherwise the assignee would have 
no right to come into a court of law at all, and the assignor would 
not be joined, of necessity, in the proceedings in equity. 

The old rule, then, prohibiting assignment, has come, with regard 
to all choses in action, which are substantially rights of property, 
to this^-that the beneficial interest in them alone can be transferred, 
and that the transferee is bound to give full effect to all equitable 
rights in his adversary respecting the subject-matter of the suit, 

1 Adams' Eq. 54. 

" Adams' Eq. supra, Dearie vs. Hall, 3 Kuss. 22 ; Loveridge vs. Cooper, 3 Kuss. 58. 

3 3 Adams' Eq. 582. 
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and is placed in a relation to the transferor, similar to that which 
exists between cestui que trust and trustee. 

There is no essential distinction between this transaction and what 
is called a legal assignment. Both change the property, but, in the 
former case, subject to certain equitable conditions. Usually the 
law allows a debtor to choose his creditor ; but, in a few instances, 
in deference to the convenience of trade and the necessities of man- 
kind, it implies his assent to pay to any one whom the original 
creditor shall substitute in his own place. Equity, applying these 
reasons more widely, refuses to pay regard to the mere caprice of a 
party, and considers it sufficient to secure their substantial and just 
rights to all. Courts of common law, in their turn, feeling the force 
of this reasoning, follow it out and give it effect in the only way 
possible under their system of practice. And thus the benefit of a 
debt is transferable to a third person as completely and effectually 
as if the party liable were to consent. Except in this last respect, 
there is a strong resemblance between the assignment and the nova- 
tion of a chose in action. The contract in both cases may remain 
precisely the same — the parties to it alone having been changed. 
Technically, novation discharges the old claim and forms a new one, 
but, substantially, it is what has been just described. 

Applying these principles to the question in hand, the answer 
thereto, if legal analogies are to govern 1 , seems perfectly clear. Not 
only is reduction into possession not the sole means of divesting 
the wife's title; not only may it be divested by every method of 
changing property, unless equitable assignment be excepted, known 
to the law ; but some of these methods strongly resemble that in 
question. 

For a court of equity to disregard these considerations, as well as 
a well-settled and everywhere-recognized rule of her own, would 
seem to require the soundest and strongest reasons. It will be time 
enough to ask what these are, after we shall have inquired into the 
true nature of the husband's power and seen what restrictions have 
been put upon it by chancery. Leaving the whole question open, 
at present, as if it were a thing purely within equitable principles, 
it may be well to try if we can obtain any light upon it from the 
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different hypotheses concerning the marital right which have been 
or may be broached. 

No more may be said on the theory which makes reduction into 
possession " the indispensable preliminary to the husband's having 
any right of property, or conveying any to a third person." That 
must be abandoned, as entirely untenable. But there are two modi- 
fications of it, which agree in making reduction into possession the 
rule, but disagree in the mode of explaning the other methods by 
which the husband may displace the wife's title — the one regarding 
them as exceptional, the other as incidental and subordinate. 
Admitting that there is such a rule, the former supposition is to be 
preferred, for it requires no reasons to support it ; to call a thing 
an anomaly is to confess one's ignorance and to put an end to dis- 
cussion. But how far and in what sense are all other means, besides 
receipt of the money, by which the husband may make his wife'3 
choses in action his own, " consequences of his right to reduce them 
into his possession ?" l If, indeed, the right to reduce were unlim- 
ited in point of time, and might be exercised by those who claim 
under the husband after his death, there would be some color for 
such a notion. It might then be said, that all other methods are 
only more convenient and speedier ways of arriving at the result. 
But when it is considered that the law exacts a performance of this 
condition, if it exact it at all, during the husband's life-time, all the 
arguments brought to bear upon Lord Lyndhurst's doctrine in 
Homer vs. Morton* apply with redoubled force here. The law 
prescribes, according to the supposition, a strict and definite rule, 
in accordance with which the husband must act, if his action is to 
have the desired effect, within a definite period. He employs a 
method different from that prescribed, by which the result aimed at 
is attained in a much shorter time than would be possible by a strict 
obedience to the supposed rule. How is this a compliance with the 
requirements of the law 1 Would it not, in an analogous case, be 
considered a contrivance to get round the rule or a proof that it does 
not exist ? The husband may, by a suit at law, make a chose in 
action of his wife's, his, in the course of a year, we will say ; by a 
release, a novation, or a legal assignment he may make it his in an 
1 Yerby va. Lynch, 3 Gratt. 506, Allen, J. « 3 Kuss. 65. 
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instant. He can take the former step, only when the chose is pre- 
sently recoverable, but the latter whenever he pleases. Which of 
these powers, if either, is prima facie dominant over the others? 
The one which is most or that which is least restricted in its extent 
and operation ? What sufficient reason can be devised for giving 
the right to reduce into possession the supremacy ? It is true that 
the wife can have no interest in chattels personal in possession, but 
neither can she in chattels real, which have been assigned ; and the 
one analogy is as good and no better than the other. If any one 
power is to be selected, as the source and foundation of the rest, it 
would seem that it ought to be the power to discharge and utterly 
extinguish, by means of a release, the whole cause of action ; for 
a right to destroy is superior to a right to transfer, in however 
numerous ways the latter may be exercisable. 

How then, it may be asked, does it happen that reduction into 
possession is so generally said by text-writers and even judges to be 
a condition of the husband's ownership ? We answer, with Chief 
Justice Gibson, because " this is, in the countless majority of in- 
stances, the means which he employs to transfer the title to himself. 
Hence, by mistaking cause for effect, from frequency of recurrence 
in a particulay way, the mind is led to contemplate possession, as 
the criterion of the right, instead of a means of acquiring it."' It 
may be added that this is not the only instance, in the history of 
the law, where a phrase, expressing but half a truth, has stolen into 
general acceptation, and subsequently become the basis of an argu- 
ment, and the main support of a theory. 

If it be conceded, as it apparently must be, that the husband has 
the several powers, which have so often been mentioned, there seems 
not the least reason for believing that there is any distinction of 
rank among them, or that any one is the main stem, from which all 
the others spring as branches. We might, upon equally good 
grounds, adopt the same principle with relation to the husband's 
rights over his own choses in action. For his powers are the same, 
and hold the same relations among themselves. In both cases, the 
powers are distinct and co-ordinate, and the sole question is whether 
they are traceable, in the former case, to a common origin. 

' Siter's Case, 4 Rawle, 477. 
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There are two substantial reasons why, if the phenomena are ex- 
plicable on any other hypothesis, we should reject that which sup- 
poses the husband to possess separate and disconnected powers. In 
the first place, it furnishes no principle by which to account for the 
existence of those which belong to him without question ; and, in the 
second place, it affords no rules of judgment in a case of doubt. 

Chief Justice Gibson advances, in Siter's case, 1 and maintains, in 
an argument of rare clearness, compactness, and force, a theory 
which appears to the writer most rationally to satisfy the conditions 
of the problem. It may be broadly stated in words of his own : 
" The husband is to be considered the depository and instrument of 
his wife's dominion over his wife's chattels in action, with all the 
powers and capacities incident to it; but not of her title, which con- 
tinues to reside in her natural person until he reduces it into posses- 
sion, which he may do by an act of ownership." 

Most of the proofs adduced in support of this proposition have 
already been hinted at, but one has been passed over, which is pre- 
cisely to the point, and apparently clinches the argument. It is 
found in the husband's power over assets, which his wife holds as 
executrix or administratrix, whether she was possessed of them be- 
fore marriage, or becomes so during the coverture. The represen- 
tative character vested in the wife, and the right to do everything 
appertaining to it — to obtain possession, to sell, to release, &c. — is 
abolutely transferred by the marriage; and the reason given is, 
that the performances of these functions by her would be inconsis- 
tent with her position relative to her husband. 2 That would be suf- 
ficient to show that her power is necessarily extinguished, but not 
why it is vested in her husband. The latter fact is explicable only 
on the supposition that her dominion over the property passes to 
him. If so, where she has no beneficial interest, why not where 
she has a beneficial interest, as in personal estate of her own ? 

Condensing a few sentences from Siter's case, we may sum up 
the argument thus : " That the husband is the recipient of his wife's 
power and capacity to act, in the disposal of her chattels in action, 
is proved by his power to reduce them into possession ; for if he 

' 4 Rawle, 468. " Bell Husb and Wife, 1 11. 
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may exercise an ownership by that means, why not by any other ? 
But the existence of a general power of disposal, independent of 
property in himself, is conclusively proved by his undoubted and 
unlimited power to release, which implying, as it does, the highest 
grade of dominion, could spring from no other source. But that he 
has full power to dispose of her chattels, independent of a beneficial 
interest in them of his own, is proved by his power over assets, of 
which she is but executrix, in which he has no such interest, even 
when in possession." 

A glance at the other theories which have been examined will 
show the superiority of the last. 

If possession be assumed as the sole criterion of the husband's 
ownership, we meet with many instances in which it fails to apply. 
If all other powers vested in him be regarded as offshoots of the 
power to reduce into possession, it cannot be shown in what manner 
they sustain this relation. If they are looked upon as equally and 
entirely independent, each standing on a basis of its own, their ex- 
istence becomes incomprehensible ; and, in a given case, it can only 
be said, " the law is settled," or " it is not." All these hypotheses 
are arbitrary and " destitute of that reason which is said to be the 
life of the law." But if we interpret all the powers which reside in 
the husband, as derivative from a broader and more general power, 
and indicating the transference to him of his wife's complete 
dominion over her personal estate, we have a principle at once 
rational in itself and consistent with facts ; and the law on this 
point becomes intelligent and symmetrical. 

If, then, the husband succeeds to the power of disposal that was 
once in his wife, if he is her " irrevocable attorney" 1 and legal 
representative, why should not his equitable assignment of her pro- 
perty in action have its legitimate and ordinary effect of passing the 
title? The point is, briefly, this: Married women have a legal 
right of survivorship, barrable by various legal methods, never 
objected to by chancery. The principle on which it may thus be 
barred covers this case — Shall equity follow the law or act in 
defiance of it ? 

1 Lord EUenborough ; Ramsey ti*. George, 1 M. & S. 176. 
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English courts have, at present, practically chosen the latter 
alternative; but the American law, though perhaps not fully 
settled, strongly tends in the other direction, and is destined, we 
cannot but believe, to rest on the basis laid by Judge Gibson. 
An opinion, supported by such names as his, and those of Kent, 
Story, Walworth, Parker, and Ruffin, and by such respectable tri- 
bunals as those quoted below, 1 must be regarded as embodying the 
law of the country. There may be, as there has been, some little 
fluctuation ; the influence of the English authorities may continue 
more or less to be felt ; but whenever this question becomes the 
turning point of a case, and a full and thorough examination of 
principles is gone into, the Court will, we believe, as heretofore, take 
its stand on the broad platform referred to above. 

It is to be regretted, however, that some of the judges, who eschew 
the English doctrine, employ its phraseology. Thus, in Tuttle vs. 
Fowler, 2 reduction into possession is said to be as " effectually 
accomplished by a bona-fide sale as by collecting the money of the 
debtor," when it is obvious that, while the debt remains a debt, 
it can, with no propriety, be spoken of as " reduced into posses- 
sion." But this kind of language will, probably, fall into disuse, as 
the doctrine dies out, which it has done so much to support. 

The theory, which has appeared to the writer to afford the most 
rational explanation of the nature of the husband's power, is far 
from involving a notion, which makes a large figure in Siter's case, 3 
but which is alike opposed to all the authorities and to the general 
course of reasoning, on which the conclusion in that case is founded. 
This notion is sufficiently stated in Timbers vs. Katz ••* " The sum of 
the matter is that ownership follows the husband's will." This 
proposition may be expanded into two correlative propositions, both 
of which are maintained in Siter's case, with great zeal. A mere 
volition, on the one hand, is sufficient to bar the wife's title ; and 
actual possession, on the other, will not have that effect unless in- 

' Dixon vs. Dixon, 18 Ohio, 115; Woelpper's Appeal, 2 Bsrr. 71 ; Wells vs. 
Tyler, 5 Poster, 342 ; Smith vs. Atwood, 14 Geo. 413 ; Tuttle vs. Fowler, 22 Conn. 
63 ; Latourette vs. Williams, 1 Barb. 9 ; Mardree vs. Mardree, 9 Ire. 295. 

1 22 Conn. 63. » 4 Bawle, 468. * 6 W. & S. 298. 

26 
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tended. But how does the first branch of this sentence consist with 
Judge Gibson's admission — which the authorities and his own prin- 
ciple compelled him to make — that, "the title of the wife continues 
to reside in her, until divested by her husband, ' reduced to posses- 
sion,' or, to borrow another phrase [from the learned judge, inci- 
dentally acquired by the exercise of that dominion over her chattels, 
which has been transferred to him by the marriage." Here is, 
then, a title in one person which another has authority to convey to 
himself or to any one else. How can expressions of the attorney's 
volition have the effect of an actual conveyance ? In what sense is 
a "mere intention," "a present purpose," "an assertion of title," 
the exercise of a power ? Consider the union of husband and wife 
and the incorporation of her existence in his, as intimate as may be, 
still her title to her choses in action must remain in her, until it is 
displaced by some one of the legitimate modes of changing property. 
The mere marital right, language used, acts done in virtue of it, can 
have no effect, if they stop short of this. " The husband must 
dissent in some operative way." 1 It is difficult to argue this 
point, for it seems plain, on the face of it, that the possession of an 
authority, however large, accompanied with expressions of intention, 
however numerous and distinct, can never be effectual to destroy or 
transfer vested rights. Such a doctrine, aside from the practical 
difficulties attendant upon it, is contrary to all legal analogies, and 
unsupported by a single decision. Not even in Pennsylvania has it 
ever been applied to an actual case, and courts, which refuse to adopt 
the principles of Purdew vs. Jackson, 2 expressly repudiate this. 
Payment of interest, of part of the principal, an appropriation by 
the debtor, have been held insufficient to bar the wife's right. 3 As 
for mere intention, counsel have rarely been so hardy as to claim for 
it such an effect. 

To sustain the correlative proposition, viz : " that the husband's 
actual possession does not bar the wife's title, where it is not intended 
to have that effect," Wall vs. Tomlinson 4 and Baker vs. Hall 5 are 

1 Bendix vs. Wakeman, 12 M. & W. 97; Baron Parke. 2 1 Russ. 1. 

s Blount vs. Bretland, 5 Ves. 515 ; Nash vs. Nash, 2 Madd. 133 ; Shuttleworth 
vs. Graves, 2 Jar. 957. * 16 Ves. 413. * 12 Ves. 497. 
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cited. But, as before remarked, the husband, in these cases, had no 
right to anything beyond the legal title, but was under an obligation 
not to appropriate the beneficial interest to himself, and, had he done 
so, would have been guilty of a breach of trust. He was in possession, 
not as husband, but as executor and trustee ; but, according to 
Judge Gibson, he may be in possession, as husband, without dis- 
placing his wife's title. Sir Wm. Grant's expression, in Wall vs. 
Tomlinson, to the effect that the transfer of stock was made diverso 
intuitu, is italicized in the report of Siter's case, as if it amounted 
to a declaration that the intention of the husband was the govern- 
ing principle. Were the remark susceptible of no other interpreta- 
tion, it would be singularly inconsistent with the general spirit of 
Sir Wm. Grant's decisions. But, read by the light of the case in 
which it is used, it means no such thing. The reference is obvi- 
ously not to the intent of the husband's mind, but to that which the 
law conclusively implies from the character of his act. 

Besides these cases, and others like them, where the question has 
arisen between the wife surviving and the representatives of her 
husband, are defensible, as has already been observed, on the same 
grounds as post-nuptial settlements of the husband's own property. 1 

But, if Lord Coke knew the law, if the numerous decisions in 
consonance with his opinion in Westminster Hall and by American 
courts be correct, the husband's rightful possession, as husband, of 
his wife's chattels, divests her title and her claim, after his death, 
through him. Just as any other act, which would otherwise be con- 
clusive upon the right, cannot be qualified or restricted by evidence 
of intention, but will have a meaning and consequences such as the 
law affixes to its performance. In the words of Chief Justice 
Ruffin: " The wife must cease to have any original right of her own, 
and stands in the condition of a donee of her husband." 2 If this 
be so, she is a mere volunteer, and has no rights against creditors in 
such property, so that the whole argument in Dold vs. Qeigvi* fully 
applies. 

1 Burnham vs. Burnett, 2 Coll. 255 ; Fisk vs. Cuahman, 6 Cosh. 20. 
* Barnes vs. Pearson, C Jur. Eq. 482 ; Allen vs. Allen, 6 Jur. Eq. 296. 
a 2 Grati 98. 
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But, according to the doctrine before us, the law allows the hus- 
band to take possession of his wife's personal estate, appear to hold 
it as his own, and when a creditor who has, perhaps, relied on it for 
payment, seeks to attach it, successfully withstands his claim by 
simply saying : " It is true that my possession had all the indicia of 
ownership, but I never intended to hold in my own right, and I can 
give evidence to that effect." 

Few persons would be found ready to maintain the proposition so 
stated, but there is-no middle ground. If the husband may have 
possession of his wife's property for a moment, without divesting her 
title, he may for a day, for a week, for years. In their anxiety to 
protect married women, courts appear to have forgotten that third 
persons have rights ; and we cannot but regard decisions like that 
in Timber vs. Katz 1 as unfounded in principle and in utter disre- 
gard of the rights of creditors. 

It is unnecessary to dwell at length on the practical results of 
such a criterion of title as a transitory intention. How and when 
shall the husband's volition be looked upon as fixed and binding 
upon him ? What evidence shall be sufficient to prove it ? What 
step can he take which is not consistent with either supposition, 
that he has or has not elected to appropriate the property to him- 
self? Suppose, for instance, he bring a suit in his own name for the 
recovery of his wife's chose in action and dies before judgment. 
The proceedings are inchoate, insufficient of themselves to bar the 
wife's right by survivorship. Shall his presumed intention from 
the fact of her non-joinder be conclusive ? Or shall evidence of his 
declarations prior to or during the continuance of the suit be 
admitted ? Shall his counsel be called on the stand to testify with 
what purpose his client had the declaration drawn up in that form, 
or whether, as would be more likely, the whole matter was left 
entirely to himself? Can it be possible that either law or equity 
dacides questions of property on principles such as these ? 

We cannot agree with Mr. Macqueen 2 in believing that Baron 
Parke has shown any leaning in favor of this test of ownership. 3 

1 6 Watts & Ser. 298 ; Barron vs. Barron, 24 Vt. 375 ; Coffin vs. Morrill, 2 Fost. 352. 
3 Macqueen Husb. and Wife, 154. 3 2 Phil. 731. 
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Some of his language is susceptible, it is true, of this explanation ; 
but, on a careful review and comparison of his dicta in the various 
cases, and a collation of them with similar expressions used by other 
judges in a connection which leaves no doubt of their meaning, 
we are led to interpret them in harmony with the general law. 

From what is let drop by him and other judges, we gather, how- 
ever, that they look with disfavor on the theory of Sir Thomas 
Plumer. 

Whether equity be or be not bound to follow the law in the effect 
which it gives to established modes of transferring property, it 
dearly is not bound to establish a new mode for the express pur- 
pose of defeating the wife's right by survivorship. And on this 
principle there can be no doubt of the correctness of the Lord Chan- 
cellor's opinion, in Whittle vs. HeningJ 1 

Previously to that case, it had heen supposed that, where a mar- 
ried woman had a reversionary interest in a trust fund, subject to a 
life-interest, and the owner of the life-interest assigned and sur- 
rendered it to her, her interest would thereby become absolute — a 
process in the nature of merger taking place — so that her husband 
would be entitled to demand of the trustee an immediate transfer 
of the fund. A number of cases were decided by Vice-Chancellor 
Shadwell, in conformity with this supposition. 2 

It is obvious that such a doctrine can be upheld on no other 
ground than the merger ; for, if the life-interest has not been in 
some way destroyed, the trustee is bound not to pay over the money, 
till its expiration. But merger in law is the consequence of certain 
legal incidents of tenure, and has never been applied to interests in 
personalty. Moreover, it is never allowed in equity, except for 
special reasons, and in order to further the intention of the parties 
and the purposes of justice. The whole doctrine of attendant terms 
is an admitted departure from the technical strictness of law ; 3 and 
is but a proof of the fact that merger is odious in equity, and is 
never permitted to defeat equitable estates and interests. 4 

1 2 Phil. 731. * Hall vs. Hugonim, 14 Sim. 955. 

3 4 Kent, 87 ; Thorn vs. Yeyworth, 3 Swanst. 608. 

* Thorn vt. Newman, 3 Swanst. 663 ; 4 Kent, 102 ; 3 Preet. Com. 557, and infra. 
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So that the question is brought back to this, Shall chancery, in 
a case which has no analogy in the common law, establish an equi- 
table merger, solely in order to deprive a married woman of her 
legal and hitherto equitable rights? Lord Chancellor Cottenham 
answered in the negative ; and it must require very strong equitable 
reasons to elicit a different reply. 

4. "All the rules of equity for the protection of married women 
are for their protection against the influence of their husbands, 
when exercised for the purpose of appropriating to themselves 
property which the wives ought to enjoy, or against the too severe 
operation of the marital rights." 1 

The principle of these rules is that which enforces the wife's equity 
to a settlement. Originally founded on the maxim, that, "he who 
would have equity must do-^equity," it has been extended to cases 
not strictly covered thereby. It may also be considered as growing 
out of the more general reasons of justice, suggested by Lord Cot- 
tenham in the above extract. 

It authorizes a restraint of the husband's right to receive certain 
property until an adequate settlement shall have been made on the 
wife and the children of the marriage. It attaches upon her equi- 
table chattels real and choses in action, and upon those which, from 
collateral circumstances, become the subject of a suit in equity. 2 It 
binds the assignee of the husband as fully as himself. If he be 
regarded as having the mere right to reduce into possession, it is 
evident that this right cannot pass to him, free from the conditions 
to which it was subject in the hands of his assignor. And if the 
beneficial interest has been transferred to him, he has, nevertheless, 
found it necessary to seek the chancellor's assistance, in order to 
complete his title, and must, therefore, pay the price, on which alone 
his assistance is granted. The latter principle is applied in cases 
where the property is the assignee's without question. 4 

i Whittle vs. Henning, 2 Phil. 734. 

2 Sturgis vs. Champneys, 5 My. and Cr. 103. 

3 Freeman vs. Fairlie, 11 Jur. 447 ; Lansam vs. Dewer, 3 Russ. 91 ; Sturgis vs. 
Champneys, 5 My. & Cr. 103 ; Udall vs. Kenney, 5 Johns. Ch. 464 ; 3 Cow. 590, S. C. 
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The rule requiring the wife to be made a party to any suit in 
equity, in respect of her choses in action, was established for the 
protection of her right to a settlement. 1 Latterly, she has been 
permitted to assert it substantively by filing a bill, through her next 
friend, and. thus bringing property within the jurisdiction of chan- 
cery, which otherwise might have been transferred to the husband 
out of court ; this privilege extends, however, only to her equitable 
estate. At the same time, it is held, that if the debt is once paid, 
the wife's equity is at an end ; and that a suit at law for its recovery, 
except in the case of a legacy, cannot be enjoined. 2 This discre- 
pancy in practice can only be accounted for by saying, that the 
whole rule is a creature of equity, which has been constantly grow- 
ing since the earliest times, but has grown only thus far. 3 

Since the wife's equity is a privilege created for her benefit, and 
not a legal right, the Court will allow her to waive it, if " satisfied, 
by a private examination, that she fully understands her rights, and 
is willing that the money should be paid to the claimant." 4 

Though her children's equity is enforceable only through her 
instrumentality, yet it is treated as one with hers, so as to be inca- 
pable of severance from it either by the court or by her waiver. 5 

Where she declines to waive her equity, the whole question is 
usually referred' to a master to determine upon all the facts what 
proportion of the property, if any, onght to be settled. The amoupt 
lies wholly within the discretion of the chancellor, and, though ordi- 
narily ope-half, may be the whole. 6 

Since the wife's equity attaches upon the right to receive posses- 
sion, it can only arise with regard to choses presently recoverable ; 
and the only object of taking her consent while they were still rever- 
sionary would be to bar her right of survivorship, which cannot be 
waived. 7 

Analogous to her equity to a settlement is her right to a provision 
for her maintenance. With regard to her life-interests, " the prin- 

1 4 Kent, 138. * Whittle vs. Henning, 2 Phil. 731. 

a Adams Eq. 48. 5 De La Garde vs. Lempriere, 6 Bear. 344. 

s Parsons vs. Parsons, 9 N. H. 308. « Dunkley vs. Dunkley, 13 E. L. & Eq. 320. 
' Woolands vs. Crowcher, 12 Yes. 174 ; Osborn vs. Morgan, 8 E L. & Eq. 192. 
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ciple on which the Court acts is, that the husband maintaining his 
wife is entitled to the whole income." 1 Hence, she has no right to 
a provision out of this until he fails to perform this obligation. The 
bankruptcy or insolvency, on which the title of his general assignees 
is founded, creates a right to this provision against them. But it 
is not enforceable against a particular assignee for value ; since it 
is not a vested equity like that to a settlement, but is contingent and 
" may not exist at the time of the purchase, and depending, as it 
does, on the conduct of the husband, may never come into being," 2 

Chan eery has always refused to execute an equitable release or 
assignment in favor of a bare volunteer, except against the releasor 
or assignor and those elaiming under him. 3 The principle of this 
rule is embodied in the maxim that, " between equal equities, the 
law will prevail." There being no specific equity in either party, 
he who has the legal title will not be deprived of it. 4 " Hence 
the husband may sell his wife's chose in action, but cannot give it 
away free from the incidents of the marriage." 5 A volunteer has 
no specific equity, and the widow has the legal title and a paramount 
claim. 

The very maxim on which this rule is founded shows that the 
husband may bar his wife's right, by an assignment for value. For 
here the consideration paid by the assignee gives him a specific 
equity, which, in a court of equity, ought to prevail against the bare 
legal title, which is all that the widow possesses. 

Sir Thomas Plumer and Chief Justice Gibson agree in holding 
that whatever principle governs an assignment for valuable conside- 
ration, must also govern assignments by operation of law, and both 
repudiate the distinction taken between them by Sir William Grant, 
in Mitford vs. Mitford. 6 The effect of the certificate of the com- 
missions releasing the bankrupt's person and future earnings is 
certainly a sufficient consideration. But there is the less reason to 
dwell on this point, inasmuch as we have no bankrupt law, and an 
assignment by an insolvent is held on all hands to be made on a 

1 Vaughan vs. Buck, 3 E. L. & Eq. 136. 2 Tidd vs. Lister, 17 E. L. & Eq. 560. 
s Bates vs. Dardy, 3 Russ. 72 n ; Hartman vs. Dowdel, 1 Rawle, 279 ; Mitford 
Pleadings, 212. 
* Adams' Eq. 148. 5 Hartman w. Dowdel, 1 Rawle, 279. s 9 Ves. 87. 
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valuable consideration. Judge Gibson, however, pretty conclusively 
demonstrates that 'the judgment in Mitford vs. Mitford was founded 
" not on the abstract nature of the husband's power, but on the 
general scope and tendency of the bankrupt laws, tempered by an 
infusion of humanity and justice." 

We claim to have shown that, according to legal analogy, an 
assignment of tbe wife's chose in action for a valuable consideration 
by the husband ought to bar her right by survivorship ; and that 
equity has no right to disregard the principle on which the law rests, 
and that, if it had, it would not be at liberty to break through its 
own fundamental rules and maxims. 

If this be so, it disposes of the question, however strong may be 
the equitable reasons for the opposite course. 
■ But, unless we are much mistaken, no Such reasons exist. There 
has been constant complaint in England, ever since Sir Thomas 
Plumer's rule was adopted, of the evils which have sprung from it. 
It would certainly seem, prima facie, as if protection enough was 
afforded to married women by the provisions for separate use, the 
restraint upon anticipation, and the equity to a settlement. The 
donor of personal property has power to put it beyond the husband's 
reach ; and, if he does not, is it not equitable to presume that he 
meant it to minister to the convenience and necessities of the whole 
family ? And will not a rule, in accordance with that presumption, 
further the best interests of all parties ? And, besides, the tendency 
of the law is to assimilate more and more real and personal estate ; 
and is it just that, while all restraints to full dominion over th« former 
are being taken away, the latter should be hampered with new 
onejB? 

We sum up by saying that the law, as we understand it, touching 
the husband's power over his wife's choses in action, is as follows : 

He' has a naked power and a strictly marital power ; but it in- 
cludes in itself all subordinate powers, incident to a full dominion 
over his wife's title, which he may divest by any mode which would 
have effectuated the same result in her hands while sole, subject 
only to such restrictions and limitations as equity is enabled and 
has seen fit to impose. A. S. H. 



